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SUMMARy

I. If the Commission relaxes its local television owoersbip nales so as to permit stations to
hold second station ownership or have LMAs in the same television market, such reIaxatioo
should not be applicable to "fuU service. full coverage" netwOJb. Doing so would eocourage
aDd facilitate the ability of estabIisJled networks to pftlClude emetJiDI netWorks from obtaining
crucial station atfiliations, thereby limitin& the distribution of DeW network programming and
undercuttin, the economic viability of emerging networks. For the vcry same muons. and while
the twclve station national ownership cap should be elimiDated, the 25~ ownenhip cap and the
UHP discount should be retained for full service, full coverage networks.

n. The one-to-a-muket nale DO longer serves any 1eIitimate repJatory purpose and should be
eliminated. Audio and video PJ'OIlU1miD& are suffICiently distinct products and repntaent
different markets for purposes of competitive aDalysis. The markets for audio and video propam
production are also distinct IDd provide no basis for a o..to-a~martetratriction. The markets
for nu:lio and 'IV local advertisitla are distinct as well and, in any cvent. the availability of
numerous alternative adverti.sinl outlets effectivcly constraints the market power of radio/TV
combiDatiODS. Elimination of the ooe-to-a-market rule will offer substantial economic efficiencies
for· those wishinl to take advantaae of such efficiencies and will result in competition and
diversity benefits. However. to the extent the Commission nevertheless wishes to raain the rule.
the Commission should RlCOnciJe the on&-t~a·marUt waiver policy with its reJaxatiou of the local
radio caps by allowing combmatiOlls of one 'IV station, two AMS and two PMs in the top 2S
markets where at least 30 separately owned licensees remain.
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Viac:om Inc. rViacom") beJeby files its reply comments in n:sponse to the Commission's

FuJ!Iwr Notice of PmpoIed '''10 Meki'" in the above captioned proceeding, meued January 17,

1995 ("NPRM It
). TbeIe comments add.Jess the television duopoly ndc and the national

owncnbip caps' and ue made from the perspective of a broadcast affiliate of each of CBS, NBC

aud Fox as well as from the perspective of a potential fifty perc:ent (SO,,> owner of the UDited

Puamount Network ("UPN"). ~ These comments also address the one-to-a market rule from the

perspective of a licesnee of television and radio stations, scveml of which serve the same market

pursuant to waivers of the role' .

The televilioa contour ovedlp (duopoly) rule (47 CPR Seccioa 73.355S (b» probibica au iDdividual or
COIIIpIIIy from beida tt.I~ of two ~isiOD _011I if tile GlIde B COGIOUrS of die sipals overlap. The
telovi_ uaticmal OWIIIItIbip rule (47 CPR.~tiQD 73.3555<e)(l) ad (2» prohibita aa. iDdlviduIJ or COIIIpD)' from·
beiq the lic.eDlOO of more lbm 12 televilioa Itatioat (14 ltII&ioaa ill tbe CMe of miDority ownonbip) which bave an
aaregate uatiouJ audieuc::e relCb exceedinl ZS. (30~ ill the cue of mUKmly owuenbip)..

% UPN is au emtram. Del'tVork tbat. ill order to lChievo compecicive puity with ABC. CBS. NBC. BId Fox.
IIIUII develop aD affiliate hIM that couiICI maiDIy of exjltiDl aDd auIboriad UHF statioal. Viac:om i. ODe of tho
prosnm suppli.... to UPN". chroqh ill lUblidiary PuamouDl Picl'u.... Corpontioa ("ParImouDl-). bM au oplioD
to putcbue $0" of the equity of UPN, all of wbieb is CUJmltly beld by Nbtidilri. of Cbris-er.tt 1Ddu5tri.., lac.
Paramowal hu also provided certain of the iDiCiai fuDdiDa, perlDaD8l. aadin~ to UPN. Vilcom teeeally
filed CoIlllDllllCS and Reply CommenD ill MM Dock_ No. 94-123, supportiDl ret8atiOD of the CommitsiOD" Prime
Time Accees Rwe, from this perspective.

, The OI»'lo-a-.rket rule (47 C.P.R. SectiOD 73.355S(c) ud Note 1) probibill lID iDdividual or complOY
from beiq the liceMee of both a televitioa SWiOD UJd • nldio statloa ill the lime local mubt. 1be rule was
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I. IN REVIEWING rrs TELEVISION OWNERSIDP RULES, THE COMMISSION
SHOULD TAD NO ACUON THAT IMPEDES THE DEVELOPMENT OF
EMERGING NETWORKS.

A. If the C.....• rf. "'8•• ita LocalT~OWiMailip Rule to Permit
StatioDs to BaW SeeoDd Statioa OWIIIIIbip IDtInIts or Bave LMAts With
Secoad S--. in the s.- TeIe....Marktt, Sucb aelaxatioa Should Not
Be Applicable .. FuD Service, Full COv...... Networks.

A number of parties urge the Commission to diminate or substantially relax its local

ownership restriction (the "duopoly role")! While Viacom takes DO position on wbetber, as a

general matter. the duopoly n:strictiOD should be relaxed or, in a related area, whetber television

stations should be autboriz.ed to enter into LMA'5 with other television stations in the same

marlcet, Viacom is concerned that if full service, full coverage networks are permitted to acquire

such interests, they will have an ability to prevent or substaDtially impede tile development of

emerJiDg netwoJb such as UPN.5 When a non-network station OWDeI' acquUcs an ownership

interest or enters into an LMA with a second station in the same market, it has every incentive to

nwtimiz.e the profit earned by tbe second statiOD. It would therefore be likely to carefully and

IIDID'Ied in 198910 permit TV/l1IIdio eoaabiDatioal, OD. "p..-umpcivo waiv.~ .a, jf the combiDatioa iIIvolved (j)
JCIIioat ia ODe of tile top 2$ teaovitiOG __ IDd 30~y oWDld brOIfbIt liceaJMI would NIIIlIiA at.r tho
combiutiOD or (ij) ·failed- scalioa. $==I'arr! lid Older ill MM Doc:bt No. 87-7,4 fCC Red. 1741. 1751.
J!CW'khad ill pII1. 4 FCC Red. 6419 (1919). ID ocbeI' e:-a. waivetS .... CODJiet.ed OIl a eu.-by~ bais.
Viacom is directly or indirectly tM~ of 12 nKlio ataU0D51Dd 12 _vitiou _au wbiCb iDcIude TV/Jtdio
combiDI&iODl ia die Detroit (AMlFMfJ'V) IDd Wubiaatoa. D.C. (2 AW2 PMfI'V) mark.... Via:om obtained a
J*1IIUNIIt waive, of the rule wich reepect to Detroit IDd a temporary wliv. wicb rwpec:t to W.-biqtoa. D.C.

..
Soc. '.1.. eo... of tile AwciMjop of b,.-t TtleviRea 3.". (tJa. duopoly rule impeclel tbe

ability of television statiou 10 co...- wiCb otber e1ecVoaic ptOII'IID dilCributioa media iD today's 1DlIIk~1ace aucl
will pNveac them from c:ompetm, tomonow); eo.,." of Fgx Iel!viliop SWioM (duopoly Nle abould be relaxed.
but IdvOCl&ee DO particular a&aDdard)~ 9?mwnf! of Ommwie'ioas CprpqgIicm of Aprjca (duopoly JUl. DO lou,er
18rI. ita oriJiaal putpOte ad IbouId be subUaDtially relaud); Cgm.... of !?i-roh Bro!dcMc Group
(Commilliou sboWd ptrmit duopoliet if ~ 1Wi0D opwaCe8 on a UHf c:!IaaDel); rem,." of Elli.
9?wD,istSi9IP, Inc. (duopoly rtltrietiou sbouJd be e1imiaated or fUbltutiaUy ro1aXed); CompW!tI of Lee
Eo!eJpriw. IDe. (duopoli. should be permiu.l eVeil withill GI'Ide A CODtoun ill certain c.ireuIlJltqCM).

~ As \IIUIl herein ~full ..mce. full ClOV...... llOtWorb- we oerworb tbat baYe ...dieac;e reach of 90 or 9S
pen:ent of televiliOD hoUlltholdl aod provid$ at leat 14 bours of prima tilDe proerammiD, each week. For certain
purpotel. VilCOmpropo.d. IS bouT pril1l8 time scbedule u 0D8 elemeat of ill al..... 1UDINIt propoul in the Prime
'n.. AcoeN Rul. pl'OOClediDl ill Dcx:bt No. 94·123. However. VilCOm bel~ that U8e of the 14 bout stadard ia
preferable in the CODtaxt and witbiD tho CODfineI of this pIOpOIa1 bec:au. UDder C:UrreDt circumlfaDCCt • tS hour
prime time .. would permit Pox co eKape ita effect wheD, ill fact, Pox is OG • par wilb tb8 other Detworks for the
pwpoto of the iatue DOW before the Co""DiscioD, Therefore, Viacom believes tbat aDy restrictiou in this Ilea tbat
are applicable to ABC, CBS. aod NBC shouJd also be applicable to Fox.
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objectively consider whether or not to affiliate the second station with an emerging network and

make its decision based upon its determiDation of wbat it believes is in its best economic iJJterat.

However, if a full service, full coverage network acquires such an interest, the equation for

determining its best economic interest is quite different from that applicable to a non-network

owned station. A full service, full coverqe network could very well conclude that wbile the

individual station's interests would be served by an afflliatioa with a secoud network, its best

overall cmporate iinterests would be served by JIZ1 affiliatinl the second station with an emerging

network, since such affiliation would enhance the ability of the emeJ'IiDl network to compete

with the full sendee, full coverage network, especially if there were no other unaffiliated stations

in tbe market available for affiliation with the emerging netwmt.. Even though tbe network

owner in this situation would DOt maximize the profits available for operation of the second

station, its overall profits would nevertheless be eabanced because of tile reduction in competition

to the network either immediately or prospedively as the emerging network becomes a full­

bodied competitor. If such a result occumxl in more than a few marbts, the very viability. of the

emerging network could be threatened.

Viacom tbezefore urges that, if the Commission decides to relax its duopoly rule to pmnit

stations to acquire interests in secood stations or enter into LMA I s with stations in DWkets in

which they operate, any such relaxation not be applicable to full service, full coverap networks6
•

B. 11ae Tw.... Statioa Nat.... 0WIIIr'SIdp LimM8tiua SHdd Be".Iimiuted. But
Tb815111 0........, Cap ADd 'Ibe UHF D1tca8Dt SIIouId Be Retaiaecl Except
For FuB Senke, ruB Covenp Networks.

6 Whil. it ma)' iDitiaU)' ..... &bat eaJeI'Iiq aawotb would bay. the ...me.ativa ad IboulcI be subject to

...... limitatiODI, in fic:t Ibe teIOllII'cet of e_rPa& oecworb will be directed to acquiriD& oWDed IDCI operaced
staCioat aDd stroDl primal)' affilimoal. It i. iDc:oDcaivabJe t.bIt tbey would divert ad diffuc Cbo~ ot,b8rwi.
1*• ." co ~paDd their COY..... CduouIb lCquisitiODI or afftliatioaJ) 10 as to acquile iD...... iD mote thad ooe
statioD in a market for the purpose or with the iIl_t of depriviq II) uiItiDa or pot.eDtial DlltWork competitor with In

outllt ill dial 1IIUkIC. Moreovw, wI.- aD .....iD. Mtwort~ • MOD ill order to opII'de it as ID 0&0, it
1'DlI)' fiDd it U-=JFfU')' to LMA • IIlCODCI stlItiou ill t.be mubt ill order to plllCC proJI'IIIIiD. ou that .coad Sl&tiOD

which had previouly aiNd on the Mtwork'. MW CAO but can DO Ioupi' "- bfOlldcut ..... of t.be new netWork
scIIeduJe. Owoets of eDl8flInJ networks tberwfore need not ud sbouJd DOt be DIIde subject to the prohibitioD
propoled OD full service. full power Detworks. at leat UIltil tboM uetworb tbemselv. allO become full service. fuU
covwa.. Detwolb.
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Seven! parties have advocated elimioatilll the twelve station owfteJ'Sbip cap but raaining

the national audience JaCh limits.' Viacom agrees with tbeIe comments. The proposal to

c1.iminatc the twelve station cap seems ul1COntrovenial, but whether or not the 25~ national

audience reach provision should be modified is mom controversial. Viacom believes for several

.reasons that modification of the audience :reach provision would impede the development of

el11aJinc networks.

First~ if the audieDce reach provision is incnued, it is likely that additioual stations will

be acquired by full service. full covetlle networks. Because of the resources available to these

networks and the inherent plet'etenee of all broadcasters for VHF stations over UHP stations~ it is

likely that these networks will be active in the market to purchase DOt only UHF swions bur

especially VHF stations when they are available. Any station that is owned by a full service, full

coverage network is no longer available even as a potealtiaJ secondary affi1iBte for an emerginc

network. Por such networks, this bec:omes even more problematic wben potential VHF affiliates

are owned by competing full coverage networks. Fox receot1y showed tbat, ultimately, emerging

networks reach the point whem they are able to compete with the more established networks for

VHF affiliates. The ability of tile cW'l'mltly el11aJinc networks to do so as they beIin to approach

parity with the established networtcs wlll be materia1Iy diminished if the audience mach limit is

raised since more stations, particularly VHF stations, will be owned by the established networks

and will be withdrawn from the pool of stations available for affiliation switcbes.

5econd, even if the establisbed networks do not purchase additional smtions upon the

raising of the audieftce reacb limiwion, their me~ ability to do so inctases the leverage they are

able to exercise over their affiliates and thereby not only coerce clearance for necwork

p1'OJ!'IIDminC that would not otherwise have been cleared (tbmby deDying broadcast clearances

for the emel)ing networks) but also coen:e their affiliates to Mfrain from becominC secondary

affiliates of emerging networks. Furtbennore, as the existing Detworks incR:aSC tbeit propam

production activities aDd enter the (lilt ron and off-netWork syndication busiDess upoo the

, SM. I, I" CollllMltl of En, Cgmmynk.!dou. Joe.' r.".", of Jbt N_cnt AfI'lliI!ed SWig AIIi!Ml!.

CommtIdI of1M En!flJ'ri_. Jncoapon!!d. Qnzupmtt of Pulitzer ......;" CoJAPlAY.
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CUJm1tJy scheduled sunset or possible earlier repeal this year of the Commission's syndication

rules. the procnunming leverap of existing networks over their affiliates is likely to extend from

network pro,ramminc to syndicated propamminl. resuhinl in network control of mote and more

local station broadcast time, all at tile ~pense of the atrlliares' capacity to enter into secondary

affiliations with emerging netwolb. Moreover, the mere possibility that one of the e'tisting

oetworks could buy another staIioA in the market to become its owned aDd operated affiliate if the

exist;. affiliate either did not cleu DetWost propanunina. ~jected syndicatioa offerings from its

netWork or secondarily affiliated with an emerJiog net'f,'odt, would be the source of sucb

leverage. See COJ1UDellts of Netwo" AffjliNtJd StatJops Allpg at S-9. The eohancement of the

leveraae of the existing networks ..,ouJd make competition with them by emerging networks

exuanely difficult, if not impossible.

The increased leveyqe of the existing networks would come at a putic:uJarly inopponune

time. 1berc are a number of other developments, both replalory aDd economic. wbkb are in tbe

process of enhancing tbe domiDant position of the existing networks over their affiliates. AU of

tbese in tum would exacerbate the dorniuant position of the existing networks over elDerainl

netWorks. Some of these developments are:

• l'be full service. full coverap netWorks are aliping network aod affiliate

economic interests by maki. equity iDvesunents in their affWatcs. The beatcd

competition amana the nctwOlb (or VHF affiliates was set ill motion in May.

1994 wIleD Po" bought a 20S equity interest in New World Communicalion5

Group (or 5500 Million and entered into a teD-year aff'iIiatioD ap:ement ..,ith New

World coveri.D& its 12 stations.' Fox has also purchased equity interests in SF

Broadcasting and Blackstal' Acquisition. SF Broadcaslina plans to acquire four

• JII. h.. Foilie. fRX pi.. Ntw Wqdd Older, ........iuc ck CAble, May 30. 1994. al 6; Stenl.~
IpywtMdI Yield iiI lIwftg NtC!!srfb Ute Minmitt 1&.. in _jogs 10 Jest in Af!Iiljttjgm. ~iDa"
Cable, Oct. 11. 1994. at 26.
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•

major muket affiliates that will switch their affiliation to Fox. BJackstar plans to

buy eleven VHF network afIiJiates and cbange their affUiatioD to Pox. '

ABC and CBS have also bepn acquirinl equity inte~st5 in station groups as a

means of securing affiliates and possibly iDcreasing network programming

clearances for the long term. ABC receutly ac:quind an equity interest in Youug

Broadcasting and Youne's five ABC afflliales promptly rmewed their affiliations

for ten-year terms ... until receut1y a term that was uausuaUy long. 10 CBS fonned

a venture with Group W in July 1994 to acquiM stations and lock them in as CBS

affiliates. In addition, Group W's existing stations were secured as CBS affiliates

for teD yean. II The netwotb' attemptS to lock in affIliates bas not stopped with

those stations in which tbey bave boupt equity stabs. There bas also been a clear

trend during the past year toward networks sip,lonI-teml affiliation agn:ements

even with stations and station groups in which they have DO ownership interest. 1:%

• The concern that bas giVeD rise to these new business arranlemeats -- CODCCm over

affiliate defections to competing networks -- will itself give the netWorks powerful

incentives to buy affiliate loyalty with preferential treatment in the distribution of

syndicated prognmming which will be scheduled to air and which will occupy

scarce broIdcast time at the expense of emerging netwOlb. Indeed. the networks

have already tried to buy affiliate loyalty by substantially increasinC affiliate

, ~,u, JIfm, SYmJ at 21; CommwUcatiou Daily. 0etDber 11. 1994... 2.

10 StmI, .... at 28; AiDt, ABC 11M x.' Amlt-, Variety. October 9, 1994, It 168.

II §!!~, IYJD at 11; lier, CBS. Grpyp W Po1m HiMoDc Mille. Brc-kuti'll '" Clble, July 18, 1994,
at 14.

lZ §II,~. ConumJDioatiODI DIily, November U, 1994, at 2 (tepOItiDa Cbat PIovicMace Joumalllld NBC
siptd 7-10 y"" .ffiliaIioa ........... to Boise. Cbatlotte. PortIaad aDd Seattle staliou); Zitr aDd Ellis,~
Ntw Yi_ IV's for S230 Millioo,~. " Cable. November 21. 1994, at 6 (New Visioa lips l().year
afftliMiOD acreea*lCt wills NBC .. CBS); W.c '" McCI.u., "'PRi.. WjJb till Wild. Broedcaltia. '" Cable.
October 31, 1994, It 30 (all of ABC', recent affiJiatiD for 100year tenDi): Mea-lilli, Jew. Up
with the Amlietr

J ~i.q cSt Cable. Aup.st 1, 1994 11 (NBC IADOUDCII 7 loac-t«1D amliatiDg
..,.....Ct)~ PoiIie, Ale""'''' CIS jp CltvtJgd. Dttroje, 8roIdcMCiD." Cablo, JUM 20, 1994, at 7 (Scrip))'
Howard sips 100year atfiliMioa~ with ABC iD S marbtI).
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compensation; to keep their affiliates from switchine to a different network, ABC,

CBS and NBC paid an estimated S2SO Million in affiliate compeosaaion in 1994 -­

approximately double what they paid the ~ious year. I'

Viacom believes that witb the proviso that the "UHF discount- is DOt made available to

fun service, full coverage networks, the Commission should CODtinue in force the provision of its

audience reach rule which attributes to UHP stations only baJf of their audieace reach for the

PUJPOSC of determinin, compliaDce with the Commission's audience reach limit. 'Ibis so-called

UHF discouDt takes into account the fact that audienc:e R*:h calculations are market based

detenninations that do DOt necessarily reflect aetuaJ coveraae of te10visi0n statious. Since UHF

statioas geoeral1y have smaller coverace areas tbaD VHF stations, the UHF discount compensates

for the fact that UHF stalioas do DOt have u much coverage u their brethren. It also

compeosates for other differences betwccn VHF IDd UHF stations, such as the fact that UHF

signals, even within their coverage &nU, are more subject to terrain blockage thaD VHF stations,

and to the extent that the UHF discount may encourap some entities to invest in UHF stations in

order to increase their audieuce racb beyond 2S';, albeit subject to the UHF baudicap, the result

is to euhanc:e the development of UHF stations. However, in older for this result to effectuate

Commission policy with respect to UHF broadcastinl but at the same time euhanc:e the prospect

of emerging networks by eucoum.einl investment in UHF statioas, (where virtually all of the

remaining affUiations of !be emerging networks are likely to occur, at least initially durin, tbeit

stan-up periods), Viacom also Ul'Ies tbe Commission, fortbe reasons stated above, to restrict the

application of the UHF discount to entities other tban full service, full covcnge networks.

1) FadIi, The TV Yi.. dIM "'J ca tilt 'Me .. cu. NBC MIl AI<'( ia .. Spmjp. MWh with fox
oyer AtfllitrM. WIlbiDJfOD Poll,N~ 23. 19M at <:4; Mca.u.. HE aill c=ifrins OffIg, "'rigt Say',
BlOIIdc:uCial" Cable, October %4, 1994. at 20; W.. '" McCI.U•• Snip. With tilt WIgd, Broecbetiq" Cable,
October 31. 1994. It 30, 31. '!be.,.... bu repott.t thM tbe.-worb.XI*' Ili&bc1tl.rlGcel of DOtWOtt pI'OJRIDI in
excbq. for tbe Iar.. compeeaarioa r... tbat by .... ,-yiaa to their affili.... Toh-kia. NItt Wap' Cl!ltll1se
Bp. for luck,B~ "Cable. November 7, 19M, at 20.
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n. VIACOM STRONGLY SUPPORTS THE COMMISSION'S DECISION TO
REEXAMINE THE TV/ItADIO CllOSS-OWNERSBIP OR "ONE-TO-A.MAR.KET"
RULE.

Viacom submits that the structured competitive and diversity analysis called for by the

Commission, as conf'umed by its own experience in owninC and operating broadcast stations as

well as the opening commeuts of numerous other broadcutcrs in this proceeding, makes clear that

the public interest would be well served by elimiDation or, at a minimum, substmtiaJ relaxation

of the one-to-a-markct rule.•6

The FCC already has~, in its 1992 decisiou zelaxiDg the radio duopoly rules, the

substantial public interest benefits that may be achieved through ownersbip of an expanded

complement of radio stations 0&.• up to two AM and two PM stations) in larger markets. To

date, however, television station owners have been denied full access to the economies of scale

and operating eftlciencies available to other radio licensees. Given the separate nature of the

mlUbts in which television and radio stations operate. there is DO principled basis for continuinC

this more restrictive treatment of TV licensees.

Indeed, the Commission's recent case law further coatinns that the public interest is not

well served by denying TV licensees tbe efficiency and diversity benefits of operatinc an

expuded poup of nldio stations in tbe same market. MoftlOver, as demonstrated in the earlier

round of comments fl1ed in this Proceedinl, to the extent that the TV and radio services may

overlap with respect to any of the pertinent product markets - sucb as local advertisin••­

identified by the Commission,~ is no risk of undue coDCeOtration or antic:ompetitive behavior

that would outweip the demonstrable benefits of increased efficiency, competition, and diversity

that nldiolTV combinations can offer loc:al cousumen. U ADy such risk would, in any event, be

effectively constnlined by the local ownership roles already applicable to each service.

14 Viaoom boreiD off.n its brief COIDIlIIfDtI aad J*II*liv.. OIl die oae-to-a-1IIU'bt i.... recopiziaa dw
otber CO"QDIIIIteIs bav. _ forth ~ decaiJ die 8CODOmic .....~I warrati.aI ,limiDIrioo of this tWo in til. COIltext of
tbeit opeaiq t:OlDIDOIltl oa Cbe full rap of rvJ. lIdd..-i ill this proceediq.

IJ Set. ,.,.. om.".. of Ntw World Cgwp'miS"i'm Grgup. II 27·2I~ Qgwg of CtpjtoJ .........;'1
Q)gMy. ]pe•• at '·10; Qnnn-ti of Q-p"nisati- Corpor!tioo of Amfrica. at 22·23; Col!lJlP!tl of Golden
0.. JlrRldcutjpc Co" ]pc.. at 15-16.

·8-



Accordingly, Viacom urges the Commission to abolish the ODe-to-a-ml1'tcet rule. At a

minimum, to the extent the Commission nevertheless wishes to n:tain the rule to protect smaller

markets, the Commission should ft'COncile its ofte-to-a-marbt waiver policy with its relaxation of

the local radio caps by allowing combinations of one TV station, two AMs, and two FMs in the

top twenty-five markets whtn at least thirty sepamtely owned and operated liceosees mulin.

m. TIlE COMMISSION'S METHODOLOGY lOR ANALYZING THE
COMI'ETITIVE EFnCTS OF 1BE TV·L\DIO CROS5-0WNERSBJP
RESTlUC110N SUPIORTS THE COMPLETE ElJMJNA110N OF 1BE RULE

While the Commission invites a more elaborate analysis, its own preliminary findings and

the comments submitted earlier in this proceeding make clear that most. if DOt all, of the elements

of the one-to-a-maJ'ket role assessment are in fact quite straightforward. 1be Commission has

~liminarily concluded that the rule should be eliminated entirely to the extent radio and

television stations are recopized not to compete in the same markets. 16 Even if radio and

television are found to compete in some of the same local product markets, moreover, the

Commission bas appropriately sugested that radio-television combinations should be allowed at

least in those markets tbat have a sufficient Dumber of remaining alternative supplien to ensure

diversity and competition.

A. Tbe O..to-a·MarW .... SerY. No U..... Ptar,.. iD die Pu.......'ally
DiItIDd MarIrIts for Dlliva-ed Audio aad Video Propwuniwl

The Commission recopized in the NPBM. and the opeaiDa COIDIDeDtS of television and

radio broadcasters conf1ftJ1ed, that little analysis is needed to conclude tbat doIivaed video and

aUdio ProlraD'Ullina ate sufficiently distinct products as to repJeSeDt diffemnt markets for

competitive analysis purposes. Indeed, by its very natuIe, the visual component of video renders

it fundamentally distinct from audio-oniy progl'llDlDinl of the sort delivered by radio.

16 If U. OIl8-to..-1DIIbt rule were elirnin"fd altopCber (while exiltiDl radio OW'OOtlbip capt fMY!i..... iD
effect), ...lil)' could OWD~ AM, ODe PM, aDd ODe TV staboa iD _ marIc8t. ID lapr 1IIIJ'bta. cotDipUi­
could owu two .-'Ma, two FMJ, aud ODe televilioa statiOD.
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Because television stations are fewer in number than their radio countaparts. and because

of the far greater expense of producinc and transmittiDI video programming. television

broadcasters generally must tarpt a broad "mass audience." The television audience, moreover.

Cenerally is expected to be sta1iooary (most television viewin. takes place in the home). and

watehin. a television program is likely to be the primary activity of the audieDee member during

a particular period of time. Thus, "prime time" for television is the evening hours, when most of

the potential audieace is at home.

Radio, on the other hand. is better able and more likely to eapp in "niche" markctiDg to

a more specialized audicDce, because transmission outlets are more numerous and programming

less expensive. The radio audience is far more mobile than the TV audience; radio receivers are

almost universally available in automobiles, and small portable sets make it possible to listen to

radio programming while walking. joaiDg, or engaging in virtually any other activity. -Prime

time" (or radio is tbe morni.ol or evening lUsh hour. when most audience members are in their

cars, commuting to or from work.

The NPBM itself explicitly separates the video pJ'OlAlDlllinlIllllbt from the audio

programming mlUtct for putpoaes of analyziDC the other roles at issue; the Commission's~

analytical framework appropriately treats delivered video progJ'lJDJDing u a market unto itself.

As radio and television services do not operate in the same delivered propammin. market.

Viacom submits that it is self-evident that allowing CI'0S5~wncrshipwould hanD neither

competition nor diversity in either the local radio or TV IDaJitct.

B. Tbe MarUa lor Audio aad VidIe PIop_ PrcNIac:tioa AIIIo Are DiltiDd aad
Pl'cmdeNo'" for o..••MarUt~

Viacom agrees with the Commission's conclusion that video and audio pmpam

production represent different product markets. The inherently visua1 Datun: of television

pqrammiDg and the more natioDa1 scope of its primary production market easily distinguisb it

from radio program production. Most television stations, like the stations operated by Viacom

and its subsidiary Paramount, tilJ the majority of their airtime with progl3lDlDing obtained from
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one of the networks and/or from national distributors of syodicated product. Radio licensees, on

the otbcr band, are subsraDtiaUy more Iibly to fonnat their statioDs locally. To the extent they

obtain programming from satellite services or ocher syudieators. they deal with a different group

of suppliers and compete with otber radio station operators, and not with TV licensees, as

potential purchasers.

In sum. as the Co:mmission noted, "[video] products are readily distinguishable from other

types of progl'lJDlDinC, like radio propamming ... " NPRM. at , 47. Thus. Viacom submits.

eliminating the 'IVlradio crou-'Ownership restriction would have no disceroible effect on eitber

the video or audio program production markets.

c. '!be MarbU ,... Itadio ... TV Local APert:iIID& An DIItiDct aDd, ill Ally
K..., tbe Aqilabllly of N__ AdvtrtIIiIII Altauatbe 0utIIts
EffediTtIyC~ the MarUt Pow. fIllladiolTV CoaabiIIatieas

The only element oftbe NPRM's methodology that appears to live the Commission any

pause with mpect to the onc-to-a-muket role is the porentiaJ antiooCOmpetitive effect of removing

the TV/radio cross-ownership restriction on the local advertising market. Yet Viac:om's

experieDce in the nwtetpJace -- as well as that of the ereat majority of COIIUJatiDg parties -­

CODfinDs that advertisers generally do not tft:at broedcast television and radio advertisiDg as direct

substitutes. Morc:over. to the extent that these distinct offennlS nonetheless miabt be deemed to

fall within the same pn:xluct market, that broadly-defiDed market would oecessarily include so

mlDy other local advertising outlets as to effectively eliminate the possibility of market power by

pcnnitted TV/radio combinations.

Television advertism, offers potent visual qualities that are not readily available in radio

advertising. Moreover, by typically reaching a mucb larger and often demOJllPbically broader

market, broadcast television stations aenerally command a substantially biaher price tbaD 1oc:al

radio stations for their advertisiD& time.

Viacom also submits that if the relevant advertising marta is defined broldly enougb to

eocompass both Iadio and television spot sales, other forms of loc:a1 mass media advertisiDg must

be recognized to fall within this market as well. Local advertisen bave a wide variety of mass
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marketinl outlets from which to choose: broadcast television, cable television, radio, daily and

weekly newspapers, suburbau -shoppers- and local periodicals, local and repooal editioll5 of

national magazines, billboards, diJect mail, tbe yellow paps -- and the list goes on. If the

Commission detennincs that radio spot time is a viable substitute for television comme~ials,

these other forms of mass advertising also should be included in the defiDitioD of the product

market, mitiptina any coneeivab1e concern that a single 1Vlradio combination •• could exercise

undue power in the local advertisiDg marUt. J7

IV. RADIO/TV JOINT OWNEllSBJPonus SUBSTAN11AL ECONOMIC
EFFICIENCIES AND RESULTING COMI'E'ITI'IVE AND DIVERSITY BENEFITS

In its 1992 decision reIaxiDg the mdio ownership IUIes to pennit, _Ilia, tbe common

owuorsbip of up to two AM and two PM stations in markets with fifteen or m<n commercial

radio Sfations, the Commission recopizccl that joint ownenhip and operation of an expanded

complement of radio outleIs makes possible substaDtial economies of scale and other opemtiJJg

efficiencies that tJaQSJate into tangible public inten:st beuefits. II SpecifiW1y, the Commission

concluded that common owuersJUp would provide "substaDtial beDeflts, - inc1uc:linc "the

opportunity to combine admiDistJative, sales, progmmmiDg, promotion, production and other

functions as well as tos~ studio space and equipment...19 The Commission further found that,

as a result, "common owuersbip could directly advaDce [its) UDderlyiDg interest in promoting

diversity and competition. JO Moreover, the agency's decision reflected its conclusion that the

l' A joUlt 1VIndio.,.owa-'. 1-* ofaft. pow. OYW Joc:al.tvlltiliq i. pmticuluiy obviOUl ill IItpr
1IIItbU. where IdveItiIIn bave ID .veo varietY of optiou froID wbidl to·cbooIe. To the exreat smaller
IIIIJ'keU with a 1_ DUJ:IIM of .tv Ddia may caue tile Commillioa IOD limited c:oacem, Viac:om utpI
the ColDIIIiNioo at tho v«'j leat to ex.. Illpr matt... from the ooo-to-a-markec nate, U Nt forth mSeet.ioa m
below.

18 Mer ..... Opipiga pd 9n11r" furtW Nptict of Prpprd '''Pw'iD' iA MM Doc.. No. 91-140, 7
PCC Red 6387 (199'2).

19 JsL. at 6318 (quotma ReRor.t apd Otdtr in MM Docket 91-140,7 FCC Red. Z755 (1992» (iaterDal quocatiODa
omitted).

%0 IL
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~I Ida..... 63",6402

%2 Villcom~ 'NDCA(TV) ......t of its -.r with PIlnaIcNDC. lboI'dy afttr it bid COGIUadssee' the
-rutioD of its third .. fout* tdo outIeea ill tbe 1JIlIIbt.

local rIdio marIrIIpJIIce is biIIdY wmpetitive .. divene, SO tIIIt reIaxMioo of the historic

d8epoIy Meietion po.IllOsi~em. of c.oaceutI.-oo or _kompeI:itive coaduct Z1.

The~ iDdultry IDd the members of its audieIK:e have a1'NIdy bepn to RlIp die

beneftts of relaxation of the rule. whicll bas ........., pmiously saugli.. statioDs aad

blw*ned the variety of~... available to liMeners iD ..y 1DII'Uts. To date, however,

tile .-mioD of the ODe-to-a-1IIII4et rule has effectively precluded a...of teIevisioD liceasees

ffOflJ takiDc adv.... of the reIaItioD of tile JUles for their sisler service. Viaoom submits tbat,

ill view of the c:t.rly dilti8ct ...re of tile for radio IIId TV pqnmminc and

adverti.., tbe one-to-a-1D&I'IIet rule is whoUy u sary ud sboold be etimiJllted.

lDdeed, joiDt owuasbip can l1ISUlt in ima.-t pi.... div.-sity, not to mation

..... etricienciel tIIIouIb ute of common fIciJities and staff, should the IiceDsee wisla to avail

itIeIf of such efftcieDcie8. A TV liceoIee or other Jroup 0WlWI' aIlowod to own a full

compJemerJt of local radio bu both a ,... ability aad a iDcenIive to offer new

IIJd varied pI'OIrJDPDu. a si8IIe-oudec owner tal.... a - COIIUIIOD denomiDltor-

Mldieace. Beyond ju_ paniadar propIIIUIIiRc qments, group 09iDel'S caD offer -niche" formats

that smpe .non OWDm would be economica1Jy pIOiIibited tioID PJOVidiDI. Specjalir«t fomats

-' mOle selectively t:I.JIIted adveniJinc 011 radio stations also allow statioDs to offer advertisers

tIIe·lbility to racb mote of die maJtM., ,or at leut a diffeIeat sepIeIIt of the marbt, tbaD daey

would otIIertvi. be able to do.

DuriDc tile brief JMliod of their COIIIIIIOD aDenllip, Viacom's WDCA(TV) aad tbe co-

lota1ed Jadio statio8s in the W , D.C.J2 met.IopOIiIID..bave" sipificaat

c:oatributioas to diversity amonc media. One station, WIZW(PM) (formerly WCXR-PM),

lias~ a new "smooch jazz- format that btl been hiP!y succeut\d from III~

acceptanCe staDdpoDn, even moup similar formats had twice failed in the put on iDIIepNldMdy

owned sradons iD tile WasIJiDItoft ata. In addition, viac;omts WasJIipttOll teJevisioD station,
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WDCA, is now affiliated with the new UPN television network, which is already providing prime

time programming two nights per week iD the "fifth netwolt' s" fiDt seasou, aDd the station bas

just launched a prime time newscast. Thus, Viacom'S ownership of ODe television aDd four radio

outlets hu enhanced format diversity in the Washington market.

The Commission notes that it is concerned that group ownership provide DOt just

entertainment diversity, but also diversity in news and local programming. Viacom's experience,

again, indicates that joint ownership serves to promote diversity in DeWS and other information­

hued services as well. In the Washiqton area, for eumple. WCPT(AM) -- now known as

WBZS _. recently chanCed to a businesa-information format, providing programming which bas

not beretofore been available on radio in the D.C. market. In addition, economic efficiencies

realized throuCh joint ownership frequently allow crouP owners to maintain a maN substantial

news and reporting division. 2J Pmally, most group station owners - including Viacom ­

Ceuenlly allow local managen to continue to make editorial and reporting decisions

autonomously, furtber P!t*rviDg • variety of viewpoiDts.

V. THE PVBUC INTEU:ST WOUlD BE SERvm BY ELIMINATING TBE ONE.
YO-A-MARKET RULE, AT LltAST IN LARGE MAIlKETS, AND AtJTBOlUZlNG
LOCAL COMBINATIONS or TV AND IlADIO STATIONS CONSISTENT wrm
THE LIMITATIONS lOa TBE SEPAIlATE SERVICES

Buecl on the Commission's analysis as described above, it is evideat that eliminating the

one-to-a-market lUte would DOt adversely affect any local product market and would instead

promore both oud. and format diversity. In fact, on all of the occ:uions but one, in which

specia1 circumstaDCeS existed, on which the Commission has considered a n:quest for waiver of

tbe one-to-a-muket lUte under the ease-by<ase staDdard, it has found that, mthe specifsc markets

involved, multi-Jadio/TV combinations are indeed in the public interest.~ bas been no

n The Commislioa illOlf receotly bII rocopired tIw joiDt owaetIbip <:aD .....t ill more divene DeW, ad
public affIi... ptOlI"""rmn.. ID 0118 NCIIIlt cue. tbe CollllDi8ioa plIDIIId • pR1IIIDtDt waiver of ~to-a-marketNle
buecI in put upOD the OWQet's fbowiq .. joint owaersbip would allow tbe lIlItiou to tIlko Idvantap of more
-exteGSive news prhoriDc facilitiel- IDd mlIiDtaiD acc::eII to ·~teuiv. public .ffain proJI'UDIIIiDJ. - IBiY
"""';91.9 FCC Reel 1333 (1994).

7.6 SIt ',1.. ICYI, lAc.. 9 fCC Red 1330 (1994) (PIDliDI waiver to allow 2 AMIFMITV ClOIIIbiDMioa in
Seattl., WA marbt); BBEM In".";", 9 PCC Red 1333 (1994) {Jtamiq WIlver fO allow :% AMI2 PMITV
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indication that either diversity or competition bas been lesseDcd in any of those markets. On the

CODtJUy, Viacom's own expe.rieoce ill wulJinctoo aDd odIer IDIIbts supports the Commission's

conclusion that waiving the ODe-to-a-market role in large markets promota economic benefits

wbile maintainin, diversity.

The Commission bas repeatedly concluded that a permanent waiver of the OD&-to-a-market

rule is in the public interest wbeN it "pennit[s] tile public to benofit from such efticieocies of

operation as may be achieved tIIroucb the use of common facilities and SIaff, consistent with the

maiDteoance of divenity and vigorous competition. " XVI. loc.. at 1331.

It would be inconsistent now [0 adopt a standard that did DOt IeCOpize the competitive and

diversity benefits that these merprs have produced. Accordingly, Viacom urges die Commission

to allow I11liccnsces, ineludin.local television station owuen, to realize the benefits of

maintaining a full complement of !do stalioos in hi.bly competitive markets.

If the Commission is not prepared to eliminate the JUle .u-ely, it should at a minimum

exempt 1aJge markers wbere tbete are a sufficient number of voices to ensure competition. Tbere

is DO basis for deuyiDJ TV licensees the benefits of expanded n1dio station ownership, where

TVlradio combinations will not affect the ~levaut product maJ'kets for either service. By

exempting larger markets from the oae-to-a-martet Jatrictioil, the Commission would MCoOCi1e

its liberaIi2'AKI waiver policy with its Ieceat decisions as wen as its 1992 reJaxatioD of the radio

ownership JUles, tbeIeby alloWing two AMltwo FMlTV combiDations in sufficiently competitive

and diverse markets.

The Commission seeks CQIIU!l8IIt on wbetbcr the 3()"voices standanI sbould be ftlduccd to

allow waiveu where only 20 indepeDdeDt voices would remain in tbe mutet. Although Viacom

combiDItioa iII~. FL 1IIIrbt); GoIdIp W-, !'ntr1m, Pee 94-361 (,....... feb. 21. 1995) (JnDtiD.
wlUver to Ulow 2 AWPM/I'V c:omIIiIWioa ia Loe ADpItI, CA 1IIIIbt): .,. • ek-" ~Y. FCC 95-'4
(rei... feb. 14. 1995) (pau, waiver to ailow Z A)Arrv colllbiDMiaa iD 9ID PtIDCiIco. Cit. market). In each of
dICle8 cue$. the CoIDIDisIiOil~ CbaC tbe ·pub1ic ..flu of COIDlllOll OWDeItbip - joiat opetIdoa . . .
outweip ay DOpIive effect oa diversity ad competitioo... IIBM ."'1"';PI. at 133$. ~. NtwCity

Q=ppjg'ismJ ofHI""'.",•.
FCC 95·117 (ntl.... May S. 1995) <.yiaI waiver w.... propoted Ii... iIlteDded to axlify the facilitiel oftbe
awioa to be _peel. nNlUCUl' tballCltioG'. overiappiD. Rpal).

.. IS ..



believes the Commiuioo bas ample basis to consider providing mJief to IJJarbts with fewer than

30 sepuate voices, the 3O-voices staDdard would provide an easily miDi_erect benduDark

beyond which tbe Commission can be entirely coDfident tbal eompeciti.oo and diversity will be

pn:!CIIt. Thus, if the one-to-a-market rule is not etimiDatecl a1toptber. Viacom utles the

Commission at a minimum to exempt sufficiently Iarp markets from the cross-ownership role,

allowing multiple radio-television mergers in top 2S nwkets with 30 rernainiDg voices.

VI. CONCLUSION

Because of the potential to1DJ*itive bum to emeIJing netwOlb, Viacom urps tha

Commission not to elimiDate adler die 25~~ national auctience reach cap or the

television duopoly rule for full service, full cove.race netwOJks. Conversely, because of tile lack

of poIeIItial hanD to any local markets, Viacom urps the Commission to eliminate tbe 1Vlradio

CJ'OSS-OWnersbip rule entirely and, at a minimum, to the extent the Commission determines to

retain the one-to-a-marbt aule in limited form to protect smaller markets. it should provide full

miel to larger markets.

Respectfully submitted,

VIACOMINC.

r...f_.£_Fn_

July 10. 1995

By:

Edward Scbor
Vice Presideat, Associate Geucral Counsel,
Rep1atory
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